Non-profit organisations - Starting up

Deciding what type of organisation to be 

There are three main legal structures to choose from when starting an organisation, namely voluntary Associations or Non Profit Organisations (VAs), trusts and Section 21 companies. 

The legal entity you choose should depend on both the size and complexity of your organisation as well as the requirements of your potential funders. 

Most organisations begin life as a VA, as it is the structure with the least requirements. VAs do not have to be registered (though there is little reason not to) and tend to suit small community based organisations with relatively few members. That said, many larger organisations prefer the VA structure as it gives them more flexibility. 

Trusts tend to suit organisations that have been established to oversee the use of property or assets, for instance a specific community development trust that allocates money and resources in the community. 

Section 21 companies work in a similar way to for-profit companies and suit larger, more complex organisations. 

1.
Voluntary Associations (VAs) 

VAs are the most popular form of organisation in South Africa. They are preferable to many organisations as they are flexible to run and have few requirements. A VA is a separate legal entity which means that its members are protected from indemnity. 

Laws governing VAs 

VAs are governed by the common law, which requires that the VA's objectives must be lawful and not primarily for gain or profit for its members. 

VAs and the donor community 

Much is said of the how undesirable the VA structure can seem to donors, particularly those in the corporate world. This needn't be the case though, and many successful organisations have remained as VAs due to the flexibility that they offer. In order to attract larger donors, a VA can structure itself in a more transparent way, have its financial statements audited and obtain tax exemption status, all of which will fulfill the criteria of most large donors. 

How to become a VA 

You create a VA by entering into an agreement with three or more people. A constitution is written, outlining the aims of the organisation, how it will be structured and the rules that will govern it. 

To register or not to register? 

Although a VA does not need to be registered with the government in order to be a legal entity, there is little reason not to. Registration is free and is pretty straight forward. Donors will require that you are registered, as will your bank if you want to open an account. 

How to register 

Registration is straightforward and does not require legal assistance. 

1. Complete the application form together with two copies of organisation founding documents (constitutions) in full. Make sure both copies have been signed. 

2. Send documents to HSRC Building, 134 Pretorious Street, Pretoria, 0001 or Directorate: Non- Profit Organisations, Department Of Social Development, Private Bag X901, Pretoria, 0001 

If there are no problems with the documentation, you will receive a registration certificate in the post after 3-5 months. 

Ongoing requirements 

In order to maintain your registration status with the government, you must submit your annual financial statements, checked by a registered accountant, and annual report each year. One general meeting is required per year, as set out in the organisation's constitution. 

Tax Exemption 

Obtaining a tax exemption status (Section 18A) has become obligatory for every registered NPO. To obtain the registration forms, visit the SARS website on: www.sars.gov.za or go to your nearest SARS office. 

2.
Trusts 

A trust is an arrangement, set out in a written document (called the trust deed) in which an owner or founder hands over property and/or funds to a group of people (called trustees) who administer the assets for the benefit of other people (called beneficiaries) for a stated objective. 

Laws governing trusts 

Trusts are regulated by the common law and the Trust Property Control Act 57 of 1988. 

No independent legal personality 

Unlike a VA or Section 21 company, the trustees are liable if a legal dispute arises. Trust property is protected by the Trust Property Control Act. 

How to form a trust 

You need a notary public to write and attest your trust deed. (A notary public is an attorney with an additional qualification which authorises him or her to certify that documents to be filed in a government registry are authentic.) Then you must register the trust deed with the Master of the High Court. The trust deed names your intended trustees, but it is the Master who actually formally appoints them. 

The Master of the High Court may ask the trustees to provide security for the proper performance of their duties. This is usually arranged through an insurance company. If you want to do away with the need for this security, the Master usually requires that you appoint auditors and give a full set of reasons why the trustees should be exempted. 

3.
Section 21 Companies 

Section 21 companies resemble business oriented (for profit) companies in their legal structure, but do not have a share capital and cannot distribute shares or pay dividends to their members. Instead they are 'limited by guarantee', meaning that if the company fails its members undertake to pay a stated amount to its creditors. 

A company has a two-tiered governance structure consisting of the members and directors. The members exercise their powers in general meetings. The directors have broad executive responsibility. They must appoint independent auditors and convene an annual general meeting. 

Laws governing Section 21 companies 

Like other companies, section 21 companies are governed by the Companies Act. 

Forming a Section 21 company 

All companies, including Section 21 companies, are registered with the Registrar of Companies in terms of the Companies Act. Before you are registered, the Registrar must approve the name you have chosen. A company may not begin its work until it is registered, which takes about two to four months. 

The founding documents for a Section 21 company are the memorandum and the articles of association. The memorandum sets out the purpose of the NPO; the articles of association regulate how it operates. Registering a company is a complex process and legal assistance should be sought. 

The following forms are required for registration: 

	Documents
	Purpose
	Fees

	CM5 (in duplicate)
	Application for reservation of name
	R50-00, original stamped

	CM22 (in duplicate)
	Notice of registered office and postal address
	None

	CM29
	Consent of registration of Directors, Auditors and Officers
	None

	CM31 (in duplicate)
	Consent to act as an Auditor
	None

	Power of Attorney
	Authorisation to act on behalf of promoters
	None



The following documents will make up the Memorandum and Articles of Association: 

	Documents
	Purpose
	Fees

	CM3 (in duplicate)
	Certificate of Incorporation
	R350-00, original stamped

	CM4 (in duplicate)
	Memorandum of Association of a company without share capital
	None

	CM4A (in duplicate)
	Guarantee concerning the liability of members
	None

	CM4B (in duplicate)
	Association clause and particulars of members
	None

	CM44B (in duplicate)
	Articles of Association of a company without a share capital
	None

	CM44C (in duplicate)
	Signatory to Articles of Association
	None


See also: www.cipro.co.za/registration_forms/reg_forms.asp 

Ongoing requirements 

The ongoing requirements for a Section 21 company are more extensive then the others. They can, however, help keep structure the running of the organisation. 

A company must: 

· appoint auditors 

· maintain a registered address 

· keep up-to-date registers of members and directors in the prescribed form. 

· hold an annual general meeting in accordance with the prescribed procedures 

· keep financial and accounting records in the prescribed form, present these to the AGM of members and file them with the Registrar. 

The directors' names must appear on all letters, catalogues and circulars distributed or published. Directors must ensure that proper minutes and attendance registers are kept of all meetings. The directors' report must be presented to the AGM. 

Source: Legal Resource Centre

 

